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}:and Serv1ces Agreement a copy of whlch is attached hereto as Exhlblt A" and mcorporated b

RESOLVED BY" 'HE MAYOR AND COMMON COUNCIL OF THE CIT-
- ARDINO AS FOLLows

SEC- ION 1 NestorTrafflc Systems Inc.,is competent expenenced and able tomstall

ftware, eqmpment and prov1de speclfled services for a Traffic S1gnal Vlolatlon -Vldeo

Enforcement System pursuant to that Trafflc Slgnal Vlolatlon theo-Enforcement Suppher Lease

;reference, for the amount of $4O 120 per rnonth for sixty’ (60) ;m' _nths The Mayor is hereby
authonzed and ordered to execute sard Agreement on behalf of the City of San Bernardmo The
iFmance Dn'ector is authonzed and directed to. issue Purchase Orders begmmng in f:scal year 2005 -
}_2006 as authonzed by the Agreement
98

or become operatlve until fully signed and executed by the parties and no party shall be obhgated

hereunder unt11 the time of such full execution, No oral agreements, amendments, modifications or

walvers are intended or authorized and sha]l not be implied from any act or course of conduct of any

SECTION 3. This resolution i is rescinded if the parties to the contract fail to execute 1t

'-wrthm sixty (60) days of the passage of this resolution.

DHC/js[Nestor.Res) . 1

SECTION 2 This contract and any amendment or modrﬁcatlon thereto shalinot take effect

\




ND COMMON 'COUNCIL OF THE*CJ'TY
_SEAN“SE VICESAGREEMENTWI;
. FOR A ° Ao

DI ALLES Mayor
f San Bernardmo

o 2 Approved as to form and
|l legal content:

23 || JAMES F. PENMAN,
o 'Clty Attorney

DHC/js[Nestor.Res] 2




- 'SAN-BERNARDIN , CALIFORNIA : -

EO-ENFORCEMENT SYSTEM

s f2 day of May, 2005 by and between Nestor:
place of business at 400 Massasoit Avenue, Suite 200,
San Bernardino, & municipal corporation of the Siate of .
0 North'D Street, San Bernardino, CA '92418 (the “Municipality” and
arties” and each singularly.a "Party"), . e - o - -

funicipality has issued a request for proposals dated January 12, 2005 (the “Request

EREAS,N __"'o'r-éﬁbnﬁ&éd-dn_lfebma_ry 8, 32005; a Proposal -(th¢ j"":P'roposél”) in response to the

'

AS, the Parties desire to enter into this Agreement, whereby Nestor will (i) install and assist.
in the administration and-operation.of a traffic signal violation detection system (the '
tersections located within the Municipality indicated on Exhibit A attached to this
and provide to the Municipality the services:(the “Services”), all as:more fully described on Exhibit -, -
n-connection with the Services, license certain software and lease certain equipment to the h

REAS, on April 18, 2005, the City Council duly set a-public hearing to.be held on May 2, 2005,

ction 21455.6-of the Vehicle Code, by giving notice by publication in a néwspaper of general -
to-consider entering into an agreement with Nestor Traffic Systems, Inc. for a Traffic Signal -
ideo-Enforcement Systems; and =~ - ' _

'+ .- WHEREAS, on May 2, 2005, the City-Council held a public hearing pursuant to Section 21455.6-0f the - =
Vehicle Code to-consider entering into an agreement with Nestor Traffic Systems, Inc., for a Traffic Signal
Violation Video-Enforcement Systems, and all persons who wished to speak, were provided to do so at the

* publichearing. =

HE

_NOW, -TI-_IEREFORE, the Parties, intending to be legally bound, agree as follows:
1. SERVICES |

 1.1 Nestor shalt provide to the Municipality the Services, as more fully described in Exhibit A If
and to the extent set forth in Exhibits A,B,and C, the Services shall include:

'(i) the equipment (the "Equipment") and software (the “Sbftware”) to be supplied 5nd installed by
Nestor in accordance with Exhibit A;

r(i.i) citation preparation processes that assist the Municipality in complying with current applicable
Taw;
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f \ - {
{ ' . -

B ¢111] .; ﬁgﬁn’ing of Municipality personnel involved with the operation of the System and/or the
s disposition of citations; and : :

) other -_éﬁpﬁqrt_se'rvice's;fo_'r-,the Sys'tem_..-,

fand to.the extent theMunwxpahtyhas or obtains during the Term (as hérginaﬂer defined) -
session or.control over any of the Equipment or Software, the Municipality agrees: R

ch Software, if manufactured by Nestor, s supplied under the license so forth in Exhibit.
ense") to which the Municipality agrées; e Mo Joertse set forfa in Bxhibit

ch .. c’jﬁwére', xfmanufacturedbythlrd par-tiés, is Suliplied_-uﬁdef third-party 'Iicren-s'_c;s R ;
nying the Software, which licenses the Municipality acknowledges receiving and to whichiit -~
herdby sgreestand e eeeingmdtowhichit -

* (il such Equipment is supplied under thic Iease terms set forth in Exhibit C (thie “Lease") 1o
ich the Munioipality hereby agrees. - . - 0

‘Municipality understands and agrees that (i) Nestor may subcontract with third parties for' .
r installation of part or parts of the System or Services and (if) installation of the System requires -
y's hoperaiibrirand compliance with Nestor's instructions (including but not limited to - EEESROE

on-of the personnel, ‘equipment, engineering plans, and-other resources as-describedin =~ i
t etwiéef.;féa"s'onably¥requcst¢d‘by“Nc's'tér)'and;acccss__ Yy Nestor (or such third parties) to

e Municipali
unic

premises and systems and the Municipality agrees to provide all of the foregoing to Nestor. The S
‘ li¢ y further agrees that the estimiated dates of .installation:and activation of the Systein set forth in
. ‘Exhib (orincorporated therein) are subject to conditions beyond the control of Nestor and are not

*he Municipality agrees to reimburse Nestor for costs incuired to repair any damage to the System
- «cau he Munisipality or any of the Municipality’s employee’s, agents, or independent contractors (other.
‘than Nestor). The Municipality agrees that it will use its best efforts to assist Nestor to identify-and obtain

~ compensation fromy aniy third-party who is responsible for damage to the System or any part thereof.

":_*‘é?Muﬁicipality understands and agfé_es that the Sys_tém will be owned by Nestor (or its

.50 Ifand to the extent this Agreement incorporates by reference any provision of the Request for
- Proposals or the Proposal, such provision shall be deemed a part of this Agreement. Nevertheless, if there is
any conflict among the terms and conditions of this Agreement and those of any such provision or provisions so
incorporated by reference, this Agreement shall govern over both the Proposal and the Request for Proposals
~-and the Proposal shall govern over the Request for Proposals. ' '

o 16 - Nestor is acting hereunder as an independent contractor and not as an agent or employee of the
.Municipa’l__ity. Nc_esftots‘hall not represent or otherwise hold out itself or any of its directors, officers, partners,
employees, ot agents to be an agent or employee of the Municipality.

2 TERM

The initial ferm of this Agreement, the License and the Lease shall begin upon the date of this
Agreement and shall continue unti] the fifth-(5th) anniversary of the Installation Date (the "Initial Term").
Thereafter, this Agreement and the License may be extended by up to two thirty-six month terms, with
negotiated modifications (the "Renewal Term" and together with the Initial Term, the "Term"), The
“Installation Date” shall be the latest date that the System becomes installed and operational at any of the
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sections described in Seotions 1.1 or 1.2 of Exhibit A,

NATION AND EXPIRATION
s At my be it by
any:obligatioh under this Agreement ar
0f o the defaulting Party.

sdiction, or by written agreement of the parties

pality shall immediately cease using the Software

and shall (a)(i) immediately deliver to Nestor such ** -
levably destroy, or cause to be so delivered or .«
d any written or othier materials relating to the.
cipa ‘ within thirty.(30) days deliver to Nestora -
reof or (b) allow Nestor access to the system(s) on which the Software is loaded and prant .+ -
stor fo temové the Equipment and Software, . TR e RS

0.pay foes-or other amounts due or accrued prior to such.installation or termination, This Section -
Seotions 3.2,4.3,6.2,63,64,7 and 9.of this Agreement, Sections 4, 7, 8 and'9 {(butonly to the -
. exter 9 coﬁnﬁesho_r_;ds;z:_tb-Sections,ﬁbf:-thé_-Agreemgﬁt which survive) of the License and Sections 3, 4, 5,6,
AT and 9buto yf"t_d?thje'::cx-te,nti‘S'éctibn'Qrt':orrespondsfté"s_;ét_:‘_tiéﬁé of the Agreement which survive) of the Lease -
© urvive any expiration or:termination of this Agreement, the License or the Lease, T

Termmatlon orexplratwnof thstgreementshallnot r'el_ieve';'tl'ié Mumclpahty of any

4% Notmthstandmganythmgto the contrary'c'pntained herein, or in the License or the Lease, but BRI
-, exoeptas provided in the last sentence of Section 3.3, the License and the Lease shall terminate upon the
- termination or expiration of this Agreement, ' - T o

4. FEES AND PAYMENT
41 '_ _ The Municipality shall pay Nestor a month’ly fee equal‘ to

- a) $975.00 for each Installed Approach for the installed equipment in accordance with
: the Lease Agreement attached as Exhibit C hereto, and :

b.) $4,040.00 for each Installed Approach for the Services and Software as described
o in Bxhibits A & B hereto. : : o '
42 “Installed Approach" shall mean a signalized direction of travel on an individual access road or
street o any intersection that is monitored by the System. - If and to the extént that (1) an Installed Approach
- subject to-a Monthly Fee is not capable of detecting violations.or (2) NTS is unable to print and/or mail
" Citations, in-either case, for more than three (3) consecutive business days in any calendar month s a resylt of
system malfunctions not caused by Municipality or an event described in Section 9.9 of the Agreement
(collectively and each individually, an "Event"), NTS will allow 2 eredit against the monthly fee for Services
and Software for such Installed Approach for that month equal to: such Installed Approach’s monthly fee for
Services and Software multiplied by: (a) the total number of days the approach was incapable of detecting
violations, and/or printing and mailing Citations (as applicable) in the month as a result of the Event, divided by
(b) thirty(30) days. o :
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.43 This program will be operated as a safety program. In addition, most communities regularfy
'ways to.create efficiencies and control spending. Tor these reasons; NTS will perform an initial annual
eview of the program, and overy six months afte the first annual review, and agres to renegoiate it

, but not to exceed the service fees in Section 4.1) if itiis determined that program-

et program revenues bein g realized. If the parties are unable to agree on'a renegotiated |

od
will liave the right to terminate theé agreement, -~

t of termination.of this Agreement due to a breach by the Municipality, the =
ch shall-equal the product of (a) $975,00 miultipliéd
équal ‘minus the number of whole months.

ame operational to the date of termination. =~ !

ce ‘tiQn'._:;:fft;B:e‘;ft})'t'::ﬁ:eja_ch-_}!:__l-si_dl'leéi}Ai:"
1. The “Remaining Term
stalled-Approach.in ‘questio

t of all fees and other charges owed pursuant to this Agreement is due within ninety
ate. Invoices will be sent to the Municipality at: - o Lo
. TheCity of San Bernardino

-~ Attn: Finance Director .

San Bemardino, CA 92418

46 f‘.ﬁg_>th¢'_time-of execution of this Agreement, it is the uniderstanding of the parties that Nestor’s
. services provided hiereunder are not subject to federal or state excise, sales, use, property, or other similar taxes

‘or charges. The Municipality agress to reimburse Nestor for any such tax or charge if charged against Nestor.

. Ifincurred, such taxes or charges may be invoiced at any time.

o8, | Spo bllltles of the Mu'.nicij:all;ty

o 5 l o _'-If‘-héfMﬁ:nici_pality shall provide Nestor with such “as built” drawings in AutoCad electronic
. format as Nestor, in Nestor's reasonable discretion, may require for the preparation of drawings for the
installation of the System and shall approve Nestor’s engineering drawings without unusual or unreasonable

costordelay,

o 52 e -’I?he.'Municipality shall not levy any permit fees or, if municipal ordinance requires the
- assessment of fees, the Municipality shall waive or be responsible for such fees associated with the installation
of the System. '

-’53 Subject to the Municipality’s right of prosecutorial discretion, the Municipality shall diligently
prosecute each citation and defend any challenge in any court to the use of the System or validity of its results
and/or the use-of the U.S. Mails to deliver the citation. Nestor may, at its own expense, intervene in any
proceeding chalienging the use of the System or validity of its results and/or use of the U.S. Mails to deliver the
citation, - ’ ‘ ' .

54 The Municipality shall provide all necessary electrical connections at the roadside and pay for
power required by the System,

5.5 To allow for proper operation of the System, the Municipality shall provide Nestor with
advance written notice of any modifications proposed to intersections, including traffic signal opetations, after
installation-of a System. In the event any such intersection modification requires a material change to the
System, the Municipality shall pay the costs reasonably incurred by Nestor to adapt the affected Installed

NYDOCS:293879.8



PN : ) Pl S
{ : : s '

e Approach(es) t_b lmaige.su_éh Installed Approach(es) compatible theijeiwvith.'- Not'withstanding the above, N_estof-;

uarantee that it will be able to make any sich adaptation. In addition, Nestor does not, and will not, -
imendations or otherwise manage the configuration or operation of the intersection traffic light -

and approvals froin the Court(s), other governmental instrumentalities, or entities necessary or .
Nestor 10 provide the Services. - e T e

TheMunwlpahty ;Shﬁtl pfovlde such ass;stanceasmaybe requlred for Nestor to obtain any -

Durmgthetermof thlsAgreement, I_é_xceﬁt' as expresslyperrmttedby ':thi-s Agreémént the | n
shall not use the System, or allow the System’s use by a third party, without the prior written. *

Nestor e

estorwa.rrants _th#t:'“t:h:é_?Shys'tc‘m'js“;fhhot"idt}jarlrizty-Wi_ll,'q.oﬁfbr‘m"i_n all material respects to the _7 S
‘of the'System set forth on Exhibit A.” This warranty does not apply if the Municipality has failedto -~ -
ents to Nestor required by this Agreement or as set forth in, and is subject to the conditions of; -

.. Exceptas specifically provided herein, the services and system are not error free and are béing -

is” without warranty of any kind and Nestor hereby disclaims ail other warranties, whether -

implied, oral or written, with respect to the services and system, including, without limitation, ail

rranties of accuracy, merchantability or fitness for any particular purpose and all warranties implied

: ‘course of dealing or usage of trade, Municipality acknowledges that except as expressly provided -

- herein no other warranties have been made to Municipality by or on behalf of Nestor or-otherwise form thé
- 'basis for the'bargain between the Parties. ‘ ' ' S : '

'_=Régafdije_s§bf whether any remedy set_foﬁh'héi’réiri-féifls Qf its essent-iél -p‘tii;bbsc,"in-ﬁo-event will

_ e to the Municipality for indirect, incidental, conséquential, special, punitive.or other similar
- damages: ncluding damages for loss of information, profits, or savings, or business interruption) arising out of

" Nestor b liabi
- the system, the services or the use or inability o use the system or the services. In no event will Nestor be -
" liable.to Municipality for any reason for any amount in excess of the féés actually paid by Municipality to
Nestor in accordance with Sections 4.1 or 4.2 during the twelve months immediately preceding the event(s) or
* circumstance(s) giving rise to Nestor’s liability to Municipality. '

' 64The Municipality acknowledges and agrees that:
‘(a;)_";‘:_I'he_ System may not detect every red light violation;
o (b) 'Sfi'nce the System may flag as a viol_aﬁon conduct that is in fact not a violation, the output of the
System will require review, analysis and approval by personnel appropriately qualified and authorized by the

Municipality under applicable law prior to the issuance of any citation;

_ () The System may not detect every event for which it is desirable to recommend extension of ‘the red
light phase, if such feature is used;

(d) The System has no control over, and relies on the proper functioning of Municipality supplied
- equipment for signal light changes;

(¢) The warranty set forth in section 6.1 is not int_ended to, and shall not, be construed as a warranty of
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- thelevel of performance of the System; L

ns, which it_-héreby,agrees to do; and-

defend, and hold harmless the Municipality from any claim of
ttorneys' foes) by a third party arising solely from either-(a)a

1o (i) anyact or omission set forth in Section 7.2 or (ii) any thisd-

ed with, required for use of, or supplied under their own names -
esult of any litigation of which Nestor is obligated to indemnify,
fited, in whole or in part, by an injunction, Nestor's sole -

nse for Nestor or the Municipality to use same, or (iif) remove

nd terminate this Agreentent.. The rights of the Municipality

ié.)-..t_héMﬁﬁit:i_pality,noti‘fying'Nestor_, _

‘ _ raction for which protection is sought (but the failure to do so shall not

Nestor of its obligations under this Section 7 unless it is, and then only toithe that extent it is materially
hereby) and. (ii) the Municipality’s full cooperation with Nestor in the settlement or defense of such

ction at no cost to the Municipality (except for reasonable out-of-pocket traveling expenses), Such

ition shal] include, but not be limited to, the Municipality providing access for, and permission to,

Nestor for the purpose of the replacément of such part or-parts of System as Nestor-may deem necessary-or
desirable, The Municipality may participate-in:the defense of any matter through counsel of its-own choice and .

Vi expense provided that Nestor shall remain in, and responsible for, control of the matter.

o072 Anything to the contrary notwithstanding, Nestor assumes no obligation or liability for, and the
- Municipality will be responsible for any claim of damages (including the payment.of reasonabile aftorneys'
fees) by a third party arising from or related to (i) Nestor’s compliance with any designs, specifications, or

instructions of the Municipality, (i) any modification of the System made by the Municipality, (iii) the
negligence or intentional act of Municipality, (iv) failure of the Municipality to use the Sysiem in the manner
described by Nestor, (v) the failure to function properly of any hardware, software or equipment of any kind
usedjby;ﬂinﬂ-.or.‘_oh_be‘haIf of the Municipality-(other than that supplied by Nestor), (vi) the review and analysis of

. the System data output by Municipality persontel for citation preparation, (vii) the Municipality’s use and/or

~ administration of the System and/or any traffic signal, and (viii) an allegation regarding the permissibility under

‘the law,of the use of Photo citation systems or the System. The rights of Nestor secking protection under this

- Section 7 shall be conditioned upon (i) Nestor notifying the Municipality promptly upon receipt of the ¢laim or
action for which protection is sought (but the failure to do so shall not relieve the Municipality of its :
obligations under this Section 7 unless it is, and then only to the that extent it is materially prejudiced thereby)

- and (ii) the Nestor’s full cooperation with the Municipality in the settlement or defense of such claim or action
at no cost to Nestor (except for reasonable out-of-pocket traveling expenses). Nestor may participate in the

defense of any matter through counse{ of its own choice and at its own expense provided that the Municipality
shall remain in, and responsible for, control of the matter.

7.3 - This Section 7 states the entire liability and obligation and the exclusive remedy of the Parties
with respect to any actions or claims (1) of alleged infringement relating to or arising out of the subject matter

NYDOCS:293879.8

T B (f) The broper_ fuﬁct__ioni'_n.g of the S:ﬁs__tgm requires the Municipality's full and complete compliance with- :'
t'he sys_;g_i_;;s“’ operating instructio o |

idly issued United States patent or.(b) Nestor's negligence, provided =

ch injunction shall be, at Nestor's option, either to-(i) replace such | -



' of this'Agijecf);ﬁéht or (ii) otherwise fhe subject of this paragraph.

ﬁ_f 8} -jnijirijrr_ éjﬁ]ﬁr  :.

o Nestorshall obtam, andrep éébnts that it:hasr._(_)b-ta_ined, and will niaintain insurance for itself and, as -
- apphcab mployeés and the Municipality as follows: ' ' - S

Comprehensive gerieral Liabiliy insurance with a combined single limit of $1,000,000 per

Workers Compensatlon as required by applicable state law; and
prehenisive Automobile Liability Insutance for all oswriod, non-owned and hired automobiles

other vehicles used by Nestor with a minimum $1,000,000 per ocourrenice combined single

limit bodily injury and property damage. L

surance required by express provision of this Agreement shall be carried only inresponsible = - ..~

mpanies licensed to-do business in the State of California and shall name as additional insured the

¥ elected officials, officers, employees, agents and representatives. Nestor will fumish -

- Municipality with Certificates of Tnsurance and applicable endorsements for all such policies promptly upon

-+ recsipt of them. Nesfor may effect for its own account insurance not required under this Agreement. The
Municipality is self insured for its.exposures under the program. o o -

9. MISCELLANEOUS

9.0 Bxcept as specifically provided in this Agreement, this Agreement may not be assigned, nor
may performance be delegated, by either Party without the express written consent of the other Party, except
- that Nestof may assign or otherwise encumber this Agreement (a) for the purpose of financing the costs of the
~ -System contemplated to be implemented hereby, (b) to any-entity owned or controlled by Nestor or (¢) to-any
~ thirdiparty that acquires-all or substantially.all of Nestor's-business relating to the System:

83 The Ii_eadi_ﬁgs and captions used in this Agreement and the Exhibits are for convenience only
- and are not to be used-inthe interpretation of this Agreement.

7709377 The failure.of either Party to require performance of any provision of this-Agreement shall not
affect the right to subsequently require the performance of such provision or any other provision of this
Agreement. The waiver of either Party of a breach of any provision shall not be taken or held to be a waiver of -
any subsequent breach of that provision or any subsequent breach of any other provision of this Agreement.

© 9.4 Ifany covenant or provision of this Agreement is, or is determined to be, invalid, illegal or
unenforceable, all remaining covenants and provisions of this Agreement shall neverthsless remain in full force
and effect, and no.covenant or provision of this Agreement shall be deemed to be dependent upon any covenant
of provision so determined to be invalid, illegal or unenforceable unless otherwise expressly provided for

herein,

_ 9.5 - This Agreement has been entered into, delivered and is to be governed by, construed,
interpreted and enforced in accordance with the laws of the State of California, Any dispute, conttoversy, or
claim arising out of or in relation to this agreement, or any breach or alleged breach of this agreement, as

between the parties shall be resolved in the Supetior Court of the State of California, County of San
Bernardino. '
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96" Except as set forth in thls Agreemen d the Exhi 'ts.hereto no representat:on statement
érstanding or “agreement, whether written or oral, has been made and- there on.
}done said or any assimption in law or fact with :
renewal of greement other than as expressly
i ne ors "d_that_'m' any ay ter

_ ; F xcept rf'o the obhgatlon fo mak
oth t for fajlure or delay.in ‘meeting any obligations h¢

- which: are unforeseen by, or beyond the control of
blic ene:

- - soverei :01; contractual capaclty, firas ﬂoods, epldc :'cs,
qmlssmns of subcontractors and other third-parti nusual When any siich
stance(s) exist, Nestor shall have the right, in its o its-available produgtion,

o de_hv es, services, supphes and other 1 resources:among any.and all: buyers ( hether of: not: mc]udmg the
i _"-Mummpalxty), as well as among departments and’ afﬁhate o NeStor, thhout ny liability to thg Municipality.

A

A

NN
/111

quarantm' : estriction smkes, frelght embargoes
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o REOF the Part1es hercto havc set the:r hands by thelr du]y authonzed
- representa ves as of the ay and year ﬁrst above wntten :

 JAMES F :-ENMAN
_Cxty Attomey

1ty Attomcy

*
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 ExhibitA

Nestor shall provide the Municipality with the following Services, each of which is more flly described belo
1. Site Installaion Planning; Désign and Equipment Installation
2, User Training and Support .~~~ .

d Procéssing Services . -

5., Public Education Campaign -
6. Expert Witness Testimony and Court Training
7. ViolationReview Station - - S
‘8. Reporting ...

ien and Equipment Installation

. The System. Video monitoring systems shall be installed initially, mionitoring a minimum of .
pproaches at up‘to four (4) intersections to’be designated in writing by mutual agreement of City and
N dditional video monitoring systems may be added at the option of the Municipality. The System =

.- shall'be comprised-of equipment capable of monitoring the following traffic approaches at the following

Approaches Enforced
"~ TBD

g = 12 - Substitution or Addition of ap Intersection, i Nestor or the Municipality determines that one

~ - -or mote-of the above intersections is not for any reason appropriate for the System (and such determination is

made-at least fifteen (15) days prior to the commencement of installation of the System at any such -
intersection), then alternate intersection(s) may ‘be substituted by written consent of the Maunicipality and
© Nestor, -~ - -

e Aﬂerthe commencerient of installation activities, the Partie#-maiy mutually agree to relocate any

existing and operating System for an individual intersection to an alternate location (to be mutually agreed to by
the Municipality and Nestor) in the event that the number of citations issued at the intersection is less than one
‘'hundred and twenty {120) citations per Installed Approach at that intersection per month, averaged over a three
-month or longer period, o : B '

13 Timeframe for Installation of the System. The above intersections will be installed and
activated in phases in accordance with an Implementation Plan to be mutually agreed to by Nestor and the
- Municipality. Nestor shall install the System in accordance with the schedule set forth in the Implementation
Plan. The Municipality agrees that the estimated dates of installation and activation of the System set forth in
the Implementation Plan are subject to conditions beyond the control of Nestor and are not guaranteed.

14 Installation/Ownership of the Svstem. Nestor will procure, install and provide support of
traffic signal violation detection equipment (computer hardware, software, cameras, camera housing and
mounts, communications equipment and roadside controller cabinets) as specified in the Proposal at each of the
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‘-f‘-".‘ ' / N N

¢ . [

designé_t'ef_l'fiﬁ_tefs;écﬁons provided for above. As between Nestor and the Municipality, all components for the
L Sy$t¢mf;“jﬂl :temain_thp_pmp'e_rty-of Nestor. : T ’ ' R

s '.Iriis'tallat'ici_in"_,_ B

51 N stor shall subiit plans and specifications to the Municipality for review and

which review and approval will not be unreasonably withheld, delayed or conditioned.
Il provide at least three sets of drawings of the wiring for the System circuitry. .

2 .. If- bommeroially reasoneble and if capacity exists, all _ﬁiviirin'g',.shail,"ﬁé internal to LT
(not exposed) and undetground in existing traffic signal conduits, except where required to.
terface with the traffi¢ signals and electrical service. Separate conduits or overhead wiring
used by Nestor if ‘existing conduit(s) are at capacity.. Ifexisting conduits ar¢-used, the =~

ipality-will ‘ot unreasonably withhold, delay or condition consent to such use. o

1.5.3. . The System shall be electrically isolated from the traffic signal system using industry- -
practice and miethods. In ‘the event that Nestor and ,thc:Municipal_ity.cannot;agr_ee onthe -
method of isolation, the Municipality shall procure, at its owr expense, such equipmhent or meansio - U
accomplish the isolation or to meet the requirements of such, R R

4 _i The'=Syé£em may be mounted on or utilizé supportof .existing-;u-afﬁb ,sigi1a1 poles, arms

intersection structures where possibie, subject to Munigipality review and approval, such-

nd approval not to be unteasonably withheld, detayed or conditioned, R

©.0 155 The System poles, foundations and new infrastructure, as required, shall conform to

- - applicable law. The Municipality shall be solely responsikile for remediation that may be required with

- respect to such poles, foundations and new infrastructure if such remiediation is required due to
~conditions not caused by Nestor, - B R :

5.6 . Nestor shall notify the Municipality at least 48 houts prior to intorfacing with fraffic

éig_ir_iﬁi_}éqplpment. Nestor shall be responsible for installing all ity wiring intq .Mun'i_dip'a_litycatiinets._

"0 187 To'themaximum extent permitted by law, the Municipality shall waive any permit and
licensing fees for any System construction and installation, and to the extent such fees are not waivable,
- Municipality shall reimburse Nestor for such fees. Nestor shall apply for any and all permits that may
‘be required from the California department of Transpottation (CALTRANS) relatitig to-installation of

- the Syé't'em:gt.'intersec.tion_s requiring such permits.

- 16 " Production of Video Files' Nestor shall produce digital video files of red light violations,
-capable of identifying vehicles traveling through the intersection during the red light phase. The violation video
shall capture a view of the traffic signal from the direction in which the driver is approaching, the approaching
- vehicle as viewed from the intersection, an image of the driver, and a front and rear view of the vehicle’s
license plates, . _

1.7 Restoration of Intersections. Upon termination or expitation of the Agreement, Nestor will use
commercially reasonable efforts to remove the System and restore the affected public facilities including returning the
intersections to their original condition; provided, however, that Nestor ghall not be required to remove any conduit,
in-ground fixture, underground wiring or other infrastructure that will require excavation or demolition, which shall
become the property of the Municipality upon termination. All costs incurred by Nestor thereby will be the
responsibility of Nestor.
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‘Traininig of Municipality Personnel, After System installation, Nestor will provide up to eight
nin for-up to ten (10) persons at two {(2) sessions at the Municipality’s facilities to doquaint . -

el with System Gperation, Training shall consist of instructional and operational training - -
-on-equipmient exeroises with an instructor. All necessary training materials and documeritation >

od by Nestor. If the Municipality réquests additional courses or training, Nestor will provide -
y cost reimbursable basis, - o : R A

1, Nestor will process approved violations utilizinga = -

ition Composer”). In processing violations, Nestor shall printand "
lor shall p: mailing and postage costs, and such other miscellaneous-costs and - T N
nably necessary to issue a citation and deliver it by U.S. mail, To the extent required "

%, Nestor will obtain & certification of mailing issued by the Post Office. Notwithstanding ~ - -
ntrary in the foregoing provisions of this Section 3.1, Nestor will not process nor support arny e
aptured by the System and/or approved by the Municipality. - e SR "

, 31,1 Mailing of Cifations. Citations shall be mailed to the violator as soon as is practical

“after being approved by the Municipality and transniitted to the processing ceriter (managed by Nestor

. third party, to whom Nestor has delegated such operation, on behalf of the Municipality) butin =~
- ‘hoeventlater then the tirfié ré(jitired by law. The form of citation shall be subject to the approval of the. =
- Municipality, which approval may not be unreasonably delayed, conditioned or withheld, -

i 23.1.2 . Cooperation With Police and the Courts. Nestor shall cooperate withthe
- Municipality’s Police Department and the Courts in the issuance of violations, Nestor shall submit
. mutually agreed information necessary to issue violation notices to the Police Department. - All citations
- shell'be'teviewed and approved by the Municipality’s Police Department prior to mailing. In addition,
" ‘Nestor will cooperate with the Courts to set up the necessary communications and procedures that will
~enable Nestor to send delinquent notices to those registered owners/drivers for'whom such notices are
appropriate. ' ' ' : '

' 32 : .Ab_céss to Drivers License Information, To the extent Nestor is able, Nestor shall access
directly the drivers license information.and the registered owner residence address from the State department
that regulates the use and operation of motor vehicles (the "DMV"). If Nestor is unable to access such

information, Nestor shall provide the license plate nuniber of violators to the Municipality, which will provide
such'infoﬁnatiOJ_l to Nestor within a reasonable period of time.

33 o Numbériing System. Nestor, in coordination with the Courts, will develop and implement an
independent numbering system for automated red light citations. ' - '

34 Transmission of Information. Nestor will download all citation information via an electronic
file into the Court database not later than twenty four (24) hours after mailing of the citation. Nestor shall

maintain a documented chain of custody for all électronically transmitted information while the information is
‘under Nestor’s control,

3.5 - Customer Service. Nestor will provide an automated customer service telephone number to the
- public. ‘Customer Service Representatives will be available Monday through Friday, from 9:00 a.m. to 5-:00
p.m. local time (of the Municipality), excluding holidays, in order to schedule violation video viewing
 appointments for the Police Department and to answer basic questions regarding the Municipality’s program.
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"4, - Maintenance

7o 41 Maintenance of System. Except as provided herein, Nestor shall Maintain the System (as
defined below); provided however, that Nestor shall not be responisible for any maintenance, repairor
Tep. required as a result of (i) the negligence or intentional act of the Municipality, its employees,
rs nd/or (if) any equipment or software not provided by
| service issues. To "Maintain the System".
the System's functionality conforms in'all -

ks 'N_-egs_-t'o.f shqil_:ﬁérfqyrp_remotg camera and PC equipment chécks oni adaily’
operation of computers, cameras and communications network Routine in-field camera
1'be done as needed. o ' : o

T e 3 Pubhc j warenss Pro ':iam';-ﬂéStér'shﬁll:.ass'iét'-tﬁé Mumcipahty Wit';h‘a-?PuBlic Awareness
'-',‘"VPrOgra'm SuchassmtancGSha"conSIStOf B o : | ; o

N a) _: Reasonableasmstance fbf a .medi_é .c"vg'ﬁt_r to launchthe commumty 'eduCE';'tion pfograin

. "._ b) A reasonableamount of ffainiﬁg_:fof aMumcxpahty staffed =.§§ééi;er"éiburéau o

- Q)‘_*The,- ﬁ?cdubtiéﬁ-aijwamiﬁg signs (as ciesbfibcd_ in sgéﬁbﬁ 5.2) for :iﬁstﬁliation-by Municipality
- d) (P:,repa:fatic:)ri-ib-f";&_afhing néticés to vioh'tofs_ -:fbr”t’he_ firét 30 déys of the program

. e) A't@ll-ﬁee cﬁét%)m(_ér_ ser\_rircé Hotli_rié i'a"s ?de'sc_filﬁed in _SGGtIiQI-l. ;3;'5 :

B 52 g Wam1ng31gr_) s Nestor shall provide one (1) warnmg éji__gli_pﬂ"hstﬂlled Approach. The signs
-shall be-in compliance with applicable law. The Municipality will be responsible for installation and Nestor

- will recommend appropriate installation locations.

6. Expert Witness Testimony and Coust Trainin

6.1 - Expert Witness Testimony. Nestor will provide expert witness testimony, as reasonably
-necessary, 10 testify regarding the accuracy and technical operation of the System.

_ 62 - Court Training, Nestor will conduct é,oné-'day workshop'-.qficntation session for Court judges
(and/or their designees), other appiopriate court officials and the Municipality prosecutor.

7. . Violation Review Stat__ion'

7'.1' 'Provis_ion of Eguipmcnt. Nestor will provide one (1) laptop workstation, printer, and
connectivity (which shall remain the property of Nestor) to be used by the Municipality for citation approval,
violation video viewing appointm_ent’s and court hearings.

8.  Reporting

8.1 Weekly Report. Nestor shall provide a weekly report to the Municipality’s Police Department
and the Court during the Warning Period, The report shall include the number of violations recorded per
Installed Approach.
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82 Mgg thlx Report. Nestor shall_subm_if_ ti_i the Mumclpahty é_qutlily -Ré_'p_drt on project results
- within thirty(30) days of the end of each calendar month. To the extent reasonably commercially practical, the:
. Monthly Report shall include information for each violation recorded by the System as well as the following -

items:’

84 Daabase. Nestor shall maintain a database with the followiiig information (f available to o

' | '_g)ff

Agreeent and

;;V.Loc:_gﬁion, date and time

' Typeof violation

- Vch{élc'-description including Iiéense plate state and number :

.

O | _ ' ( )

umber of vilaions recorded.
ber of non-issued violations
i of easons fo non-issuance
tottensionied
i s scheduled andheld '
ur m_‘_pf_'—_é?ﬁSfbl_’ mformatlon SR
umberof VIOIatlon v1de0 Vsewmg appomtments schﬂduled e

5 Addltxonﬁl Reports or Iﬁfoi-rhhfidﬁ._ ‘Any other reppﬁé:énd infoﬁiigit:ioﬁ?arg notpartof the =
the preparation and delivery of any other such reports or information may result in additional -

Numberof sé;ibnds of red traffic signal

Applib_able ‘vé‘hi.c_le code section violated

Cltatlon pre'pared or reason for not preparing citation

Registored vehicle owner's name and address, driver’s license ntumber and related information
:required to prepare citations where violation is made by a driver other than registered owner

e (Affidayit of Non-Liability)

'Stat'_us of citation (outstanding, cancelled, reissued, paid, bail forfeited, traffic school, warrants
issued, etc.) _ : ‘

9. Meeti_t'lg‘ s

Nestor representative(s) shall be made reasonably available to meet with the Police

' 'Déparﬁncﬁt’,. and other representatives of the Municipality as determined by the Municipality, on a bi-weekly
basis during program implementation and at a minimum on a monthly basis once the program is fully

operational. Subject to approval and agreement by both parties, telephonic or other acceptable means may be
used to conduct such meetings. '
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1 Vldeo MOmtorlng-_'Semces ut:hzmg cirt "t'.ﬁxcd overw‘ew:camem pos itions, or
jcamera subject to custemer control fce to bc determlncd ST SRS
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EXHIBIT B

| LICENSE AGREEMENT FOR CROSSINGGUARD SOFTWARE

party in an agreement (the “Agreement”) to which a copy of this License is attached as an Exhibit ) and Nestor, . .
Inc. ("Nestor”) for the Nestor software produict identified above, which includes computer software and may
nelude assooiated media, printed materials, and "online" or eleotronic documentation (the "SOFTWARS

(e) “The ‘SOFTWARE PRODUCT also: includes any updates and supplements to the ‘original

- ‘This License Agreement (the "License") is 2 legal agreement between you (the contracting counter-

WAREPRODUCTpro ided to you by Nestor.- Any software provided -along with the. SOFTWARE "~
' that is associated with a separate license ag reement is licensed 4o you under the terms of that -
t. By execution of th greetnent; you have agreed to be bound by the terms of this License, - .

agrecment by you is a express condition o your ability to use the SOFTWARE PRODUCT.

-+ 1.GRANT OF LICENSE: The SOFTWARE PRODUCT is ligensed, not sold, This License grants you
. -only the following rights: '¥0u_-mayfinstﬁll-anduse one copy-of the SOFTWARE PRODUCT on'a single :
“computer, including a workstation, terminal or other digital electronic device ("COMPUTER"), Youmay also -
 store-or install a copy.of the SOFTWARE PRODUCT on a storage device, such as a networtk server, used only

1o install or fun the SOFTWARE PRODUCT on your other COMPUTERS over an internal network; however,
o must acquire and dedicate 2 license for each separate COMPUTER on or from which the SOFTWARE
+ . PRODUCT igiinstalled, used, accessed, displayed-or run. A license for the SOFTWARE PRODUCT may not be
- - shared or Uised concurrently on different COMPUTERS, - . . o

~ . .. " 2.DESCRIPTION OF OTHER RIGHTS AND LIMITATIONS. You:may hot reverse engineer,

.. -decompile, or disassemble the SOFTWARE PRODUCT, except and only tothe extent that such activity is :
- - expressly permitted by applicable law notwithstanding this limitation. The SOFTWARE PRODUCT s licensed
. asasingle product, Its component parts may not be separated for use on more than one computer. You may not

K onnectlon with any trademarks ot service marks of Nestor, fWithoﬁt,p'rcjud_icc'-to any other rights, Nestor may
+h - termindte this License if you fail to comply with theterms and conditions of this License. In such event, you
SR must destroy all copies-of the SOFTWARE PRODUCT and all of its component parts.

3. SUPPORT SERVICES AND UPGRADES, Nestor may provide you with support services related to
-t_he:S_OFTWARE-BRODUCT,("Support,Scrvices'“). Use of Support Servioes is governed by the Agreement,
Any supplemhental software code provided to you as part of the Support Services shall be considered part of the
SOFTWARE PRODUCT and subject to the terms-and conditions of this License. With respect to technical
information you provide to Nestor as part of the Support Services, Nestor may use such information for its

- business purposes, including for product support and development, Nestor will not utilize such technical

. information in a form that personally identifies you. I the SOFTWARE PRODUCT is labeled as an upgrade,

- you must be properly licensed to use a product identified by Nestor as being eligible for the upgrade in order to
use the SOFTWARE PRODUCT. A SOFTWARE PRODUCT labeled as an upgrade replaces and/or
supplements the product that formed the basis for your eligibility for the upgrade. You may use the resulting
upgraded product only in accordance with the terms of this License. If the SOFTWARE PRODUCT is an

- upgrade of a component of a package of software programs that you licensed as a single product, the

SOFTWARE PRODUCT may be vsed and transferred only as part of that single product package and may not
be separated for use on more than one computer,

4. COPYRIGHT. All title and intellectual property rights in and to the SOFTWARE PRODUCT
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L “(including but not limited to any images, photographs, animations, video, audio, music, text, and "applets"
 incorporated info the SOFTWARE PRODUCT), the accompanying printed materials, and any copies-of the
SOFTWARE PRODUCT are owned by Nestor or its suppliers. All title and intellectual property rights in.and to
. the content which may be acéessed through use of the SOFTWARE PRODUCT is the property of the respective
ontent owner and may be protected by applicable copyright or other intellectual property laws and treaties, -

Fhis License-grants you nio rights to use such content, Al rights not expressly granted are reserved by Nestor. -

RN UAL-MEDIASOFTWARE You may receive the SOFI'WARE PRODUCT in more than one -
medium. Regardless of the typs or size-of medivm you receive, you may use only ofe medium that is o
propriate for your-single computer. You may notuse or install the-other medium on another computer. You -

may not loan, rent, lease, lend or otherwise transfer the other medium to another user.

6. BACKUP COPY. After installation of one copy of the SOFTWARE PRODUCT pursuant to this .

ou'may keep the original miedia on which the SOFTWARE PRODUCT was provided by Nestor St

ly for backup-or archival purposes, If the original riedia is required-to use the SOFTWARE PRODUCT on -

he COMPUTER, you may meke one copy of the SOFTWARE PRODUCT solely for backup or archival = iR
| Except as expressly provided in this License, you may not otherwise make copies of the SOFTWARE i

CT or the printed materials accompanying the SOFTWARE PRODUCT. R LT

T US GOVERNMENT RESTRI TED RIGHTS. If you are acquiring the SOFTWARE PRODUCT =~
- (including the related documentation) on behalf of any part of the United States Government, the following e
 provisions apply: The SOFTWARE PRODUCT and documentation areprovided with RESTRICTED RIGHTS.
e SOFTWARE PRODUCT is deémed to be "commercial software” and "commercial computersofiware -
ion," respectively, pursuarit to DFAR Section 227.7202 and FAR 12.212, as applicable, Any use,
on, reproduction, release, performance, display or disclosure of the SOFTWARE PRODUCT _
_ - “{(including the related documentatior) by the U.S. Government or any of its agencies shall be governed solely .
. ‘by'the terms of this License and shall be prohibited except to the extent expressly permitted by the terms of this
- License.- Manufacturer is Nestor; its address is set forth in the Agreement, : - .

e BL.COMPLIANCE WITH L A T RESTRICTIONS. You represent and agree that you do -
- notintend to-and will not use, disseminate or transfer in any way the SOFTWARE PRODUCT i violation of
. any.applicable law, rule or regulation of the United States, or any State of the United States or anyforeign
~ country of applicable jurisdiction. Without limiting the foregoing, you agree that you will not export or
- - re-export the SOFTWARE PRODUCT to any country, person, entity-or end user subject to U.S. export
~restrictions. You specifically agree not to export or re-cxport the SOFTWARE PRODUCT: (i) to any country to
- whichthe U.S. has embargoed or restricted the export of goods or services, which currently include, but are not
- necessarily limited to Cuba, Iran, Iraq, Libya, North Korea, Sudan and Syria, or to any national of any such -

- country, wherever located, who intends to transmit or transport the products back to such country; (ii) to any
end-user who you know or have reason to know will utilize the SOFTWARE PRODUCT or portion thereof in
the design, development or production of nuclear, chemical or biological weapons; or (iii) to any end-user who
has been prohibited from participating in U.S. export transactions by any federal agency of the U.S.
government. '

9. OTHER PROVISIONS. Sections 2, 3, 6,7 and 9 of the Agreement are hereby incorporated by
reference as if herein set forth in full.
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EXHIBIT C

 LEASE AGREEMENT FOR CROSSINGGUARD SYSTEM

o ThlsLeaseAgreement(the ."7"'-1"-.:;1:#53") lS partofan gg;ré_cmchf'(the ":Ag’:té_emént")'j(to which a copy of thls
Lease is‘attached as an Exhibit) between the Municipality and Nestor: The Parties hereto agree as follows:

1..:o LEASE. Nestor ‘hereby Teases. to Municipality and Municipality hereby leases from Nesto
o the terms and conditions of this Lease, the such jtems of System equipment (fogether with

s, eplacements, parts, additions, substitutions, repairs, aceessions and acoessorie incorporated there
affixed thereto, the "Bquipment").that Municipality obtains possessiori, custody ot control pursuant to the’

2. ' USE AND LOCATION The Equipment shall be used and operated by Municipality only in
ion with the operstion of the System by qualified employees of Municipality and in ecoordance with all
perating instructions, and applicable governmental laws, rules and regulations, Municipality shall not

" part with control or possession of the Equipment without Nestor's prior written corisent, .

- CONDITION, Municipality shall keep the Equipment in good condition and working order,
and ‘tear from proper-use excepted. Municipality shall not make any alterations, additions or REe
“the Equipment without Nestor's priof written consent unless such alterations, additions or =

provements do niot impair the commerciol value or the originally intended function or use of the Equipmentand -~ -
are readily removable without causing material damage to such Equipment so as to retum the Equipment to its -~ -
" soriginel state, less ordinary wear and tear.. Any alteration, addition or improvement not removed prior to the return -

~of the Equipment -shall without further dction become the property of Nestor, provided, however, that any
- alterations, additions and improvements which would reduce the value of the Equipment must be removed priorto - -
“+ o theretum of such Equipment, : | “ . L SR

o 4 RETURN Upon the expiration.or éarl'ier't'eﬂnjhationiof the Agreement, Mﬁniéipxility shall réﬁlfn
the Equipment in'the same condition as when delivered to Municipality, ordinary wear and tear excepted, to Nestor
. at the’location specified by Nestor. ' : '

iS5, OWNERSHIP, LIENS.  The Equipment is and shall at all times be the property of Nestor,
“Municipality agrees to-teke all action necessary or reasonably requested by Nestor to ensure that the Equipment
_hall be and remain personal property. Nothing in this Lease, the Agreement or any Exhibit shall be construed as
conveying to Municipality any interest in the Equipment-other than its interest as a Municipality, If at any time
during the term hereof, Nestor supplies Municipality with labels, plates or other markings evidencing ownership,
‘security or other interest therein, Municipality shall affix and keep the same -displayed on the Equipment.

Municipality shall, at its expense, keep the Equipment free and clear of all liens, charges, claims and other
-encumibrances, - - : :

_ 6. NO MUNICIPALITY SUBLEASE; ASSIGNMENT. MUNICIPALI’fY SHALL NOT
ASSIGN OR IN ANY WAY DISPOSE OR OTHERWISE RELINQUISH POSSESSION OR CONTROL
- OF ALL OR PART OF ITS RIGHTS OR OBLIGATIONS UNDER THIS LEASE OR ENTER INTO ANY

SUB-LEASE OF ALL OR ANY PART OF THE EQUIPMENT WITHOUT THE PRIOR WRITTEN
CONSENT OF NESTOR, ’ ' '

_ 7. FINANCING STATEMENTS: FURTHER ASSURANCES. Nestor and Municipality intend this
transaction to be a leasing transaction only, but to the extent, at any time or from time to time, this Lease is
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_ _ conStI_'t_led to be a franisaction mtended as secunty,
. inalithe Equipment, the proceeds of any sele,
- any other ghts of Mumclpallty in and o the
S M
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